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REPLY ARGUBIENT 


I 

INTRODUCTION 

'PIh* IJri(!l’ of tin* (Icfcndunt U|>|M‘II(M>, 'I'lu* Olsten Corpora- 
tion, docs not come to ^rips with the Imsie le^^al principh-s 
oi»erutiv(? in the urea of Shennun Act Section 1 prohibited 
activities, and )i;reutiy relies on a one-sided interpretation 
«»f tlie fuctiiul recrord which, however appropriate for a jury 
argument, only lends snpiH)rt to the pluintiiTs’ elaiin that 
siiiiimury jiidf^ment was improvidently granted.' Fiirther- 
iin)re, the defendant luis not n*sponded to the plaintilTs’ 
discussion of the public imlicy ohj<*ctives of our antitrust 
laws and the economic and social evils which Uiey are in- 
tended to prevent. 


II 

AN ILLEGAL TIE-IN EXISTS IN THE UCENSING 
AGREEMENT BETWEEN THE PARTIES; THE DE 
PENDANT’S CONDUCT CORROBORATES THIS TIE IN. 

'I'lu! defendant discusses tie-ins with only ]mssing refer- 
ence to the cu.se law on the subject. Its argument essen- 
tially rests on the following two contentions: first, the 
licensing agreement between the jiarties does not illegiUly 
tie the purchusi! of the Olsten “white collar” franchise to 
the conUunporuneous purcha.se of the Handy Andy “blue 
collar” franchise; second, even if one of the essential ele- 
ments of a tie-in is pr«‘.sent, the existence of “economic 
jMiwer”, the defendant did not use that economic jiower in 
an illegal and coercive manner. 


' Wc mention no further the unnecesaary and pejorative HtatemenUi 
which appear throughout the defendant’* brief and which are un- 
related to the meritH of this appeal. While prepared to reapond point- 
by-point, we believe auch nd hominent collo<|uy has no place in addreaH- 
ing thia Court. 
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A. The Tying Arrangement u Found in The Licensing 
Agreement Between The Parties. 

Olsten does not deny that the licensing agreement coin- 
preiiends the license of both the Olsten mark and the Handy 
Andy murk. However, it does attempt to d<*ny they are 
tied by constructing a dichotomy between a right to o|M‘n 
a Handy Andy and the diUg to ojKm an t)l8ten office (j)!). 
lS-21 of Ihdenduiit’s Bri<*f). This dichotomy is only of 
significance if we accejit the defendant’s claim that the 
Handy Andy franchise was given Zessos as a pure gift, 
without strings, to be acceptiKl or rej»*ct«Ki by him without 
referenci* to the white collar franchise. Patently tliis wu.'* 
not the case. The two marks and franchises are bound 
. ine.\tricnhly together throughout the contract, and for each 
and for both the defendant has e,\acted its price. 

In the agre<*ment, Olsten as franchisor and licen.sor 
granted to Z<*ssos as franchisee 

"the exclusive and non-transferable license: 

1. ‘to u.se the tra<le name and trademark OH- 
STHX’S . . 

2. ‘to use the trade name and trademark HANDY 
ANDY LA BOR...’ 

... .so long as the licensee ob.serves and [sTfonns all 
the terms, covenants and conditions of this agreement.” 
(A. 20) 

The contract in fact regarded the gnmt of the right to use 
tlu'se two trade names and tradiuiiarks as a single lici*nse 
to Zessos which wouhl la.st only so long as he |M*rfonued 
all the nspiirements of the ngr<‘ement. Kven if such re- 
<|uirements iM*iinine<l to f»nly one of the franchises, failure 
to [H-rfoiin risked t<*rmination of the right to u.se Imth 
marks. 

A iirimary issue in this litigation is the meaning of the 
‘‘Handy Andy” clause in paragraph 2 of the Sejitember 17, 

1 90') licensing agreement. That paragraph should h<* read 
in its entirety: 
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‘‘HANDY ANDY 

2. The grunt of the license lu'rtMinder includes tin* 
right of the LICKNSKK to use the* trade mark an<l 
name HANDY ANDY LABOR. All ‘blue collar’ |Mr- 
sonnel shall be suppliisl by a division ef the LK'KN- 
SKK designated us IIAS’DY ANDY L.\BOI{ com- 
mencing six (<i) months from the date hen*of. For the 
pur|>ose.s of standards and rate of franchise fe<-, the 
t<^tal of all hillings from whatever .source shall he in- 
cluded. 

1'he ilivision shall he known as HA.NDV ANDY 
LABOR, a division of OLSTFN'S OF (IRFATKB 
HARTFOIH), INF. At the option of the LICFNSFK, 
such division may he o|M‘ntted as a separate cori^nite 
entitv. In such event, it shall he designatisl us HANDY 
ANliY LABOR OF ORKATKR HARTFORD, INC. 
In either »*vent, separate bookkeeping shall be k<*pt for 
the ‘blue collar’ division. In the event the LICFNSFK 
incor|>o rates, all of the provisions as s<*t forth in |)ara- 
graph 2!) shall apply.” 

The defendant argues that the u.se of the word "right” 
in paragraph 2 somehow con veil etl the grant of an "exclu- 
sive and non-transferable licmise” into a gift. A license, 
by (hdinition, conf«*rs a right* In rec»-iving the license to 
use the Olsten mark (paragraph 1 of the agreement), 
Ze.ssos n*c4*iv(sl from the plaintiff's Uie right t*) use it. His 
right to use tin* <lef<<udunt's mark Hamly Andy, was, by 
the explicit language of the agreement, includeil in the 
lic«*n.s<". The grant of this licens**, which incliahsl both the 
Olsten and Hamly Andy marks, originally for Hartford 
un<l Middh‘s«*.\ counties, was e.\t«*mhsl to N<*w Haven county 
by puragra|ih Do of the ri<h*r tit the agreement ‘‘u|H)n the 
condition that an OLSTFN’S office he o|N>ne<l and in o|M-ra- 
lion within 4‘ighteen (IS) months”. (A. Do)* 


* "The word ‘license’ mean!) permiftsion, or authorit) ; and a license to 
do any particular thinR, is a permission or authority to do that thinit; 
and if ttmnted by a person having (xiwer to grant it, transfers to 
the grantee the right to do whatever it purport.s to authorize." Fnlt rnl 
Lnml Hank hiuwa County, :i68 U.S. Ilfi, lij't, n. 23, (1!)61) quoting 
(tihbonn v. Opdrn, 9 Wheat. I, 213-214 (1824). 

3 The defendant concedes the plaintiffs fulftlled this condition. (De- 
fendant’s Brief at page 9). 
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lI()w«‘V(‘r t)u* (IclVndant niiKht attfini)t to dix^iiKo tli(? 
true iiatiiro of tlit* obligation it iinfK>y(‘(l on Zo.ssos, it is 
clear that the wonls “privileffe” or “gift” are not iis«h1 in 
the agreement to describe the Handy Andy franchise. Were 
tliat the actual intent the appropriate language* could wr- 
tainly have* be*«*n included. 01ste*n’s claim that tlie Handy 
,\ndy Iic4*ns«e was m«*r<*ly a gift, in view of the $(J,(KK) 
licensing fee* e*ove*ring both the Haneiy Anely anel the* 0|ste*n’s 
franchise's, plus the* live* |M*rce>nt fe*e |e*vie*e| on Haneiy Anely 
gros.s hillings, e'anneet he* sustaine'el. We re‘S|M*ct fully submit 
that this co-mingle*<l lice*nse* fe*e*, the* r)% gross hillings h'vy, 
anel the* re‘e|uire*ine‘nt that Ze*ssos supply all blue* collar |M*r- 
sonne'l unele*r the* Haneiy Anely mark, ear*h constitute*d con- 
siele*ration for the* Haneiy .Anely license* (anel for the* f)lste*n 
lie*e*nse* as we*II), contrary to the* I)istrie*t Court’s asse*rtion 
that Ze*s.sos *‘n*ce*iv(*d the right to use* the* Haneiy Anely 
traele*mark . , . without payme*nv of aelelitiemal consieh-r- 
ation.” Capital Tvynporarifs, htc. of Hartford r. Olstva 
Cor/i., I*\ Supp. SHS, Six; (I). Conn. 197:5). 

As far us eae*h franchi.se* was e*emce*rne*el, ()lste*n grnnte*4l 
a rif/ht — the* right te» u.se* a re'giste'ie'el traele*mark; anel im- 
IK).se*d duties — the* te*rms anel ceenelitions re*e|uire*el of Z<*.s.se»s. 
Comme*ncing in the* .se*e;ond .vear of the contract, Ze*sse»s was 
re*e|uire*<l to maintain minimum hilling “stanelards”. ( Agre*e*- 
me*nt, |Miragruph l.’l at 2:5) The*se* applies! tei aggre-gate* 
white* anel him* ceellar hillings. ( Agre*e*me*nt, paragraph 2 
at .A. 29) The* ele-fe-mlant e*xacte*d a o'/r franchise fe*** on 
gretss hillings. ( .\gre*e*me*nt, paragraph 4 at .A. 21) This 
rate* also applie*d to he»th white* anel him* cetllar. (Agre*e‘- 
me*nt, parairruph 2 at .A. 20) 

The* language* use*el with re*s|s*ct to the* Haneiy .Anely grant 
is totally incemsiste-nt with the* de*fe*nelant’s claim een page* 
29 of its I5rie*f that this grunt was a gift whie*h eliel met 
pre*cluele* Ze*ssos “freein e)pe*rating a non-Olste*n blue ceellur 
.se*rvice*”. ]'aragra|ih 2 of the* agre*e*me*nt, the* “Haneiy .Amly” 
e*Iause*, eloe*s nett .say “Some ‘him* ceillar’ per.sonne*! mait In* 
supplieel . . it says “.ill ‘him* e'eillar’ |M*r.sonne*l shall he* 
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Mi|>pli«Ml . , It (Jo«‘s not SUV . . oxnniiM-ncing no soonvr 
tliun six (G) months from the? duto horcoi' us tin- lic<*ns«*(! 
ut his option muy dotormino”; it suys . . .ooniinoncing 
six (<!) months from the dutt; hervof”. (A. 20) 

'I'his niundutory lungiiugc is in sliurp eontrust to unothvr 
s«-ntt*nc(? which upjtcurs in this sumo llun<iy Andy cluiisc: 
"At the option of tin* licensee, such division muy he opeiuted 
us u sepurute corporute ••ntity." (hi.' Ohvioiisly, when 
Olsten chose to niuke Zes.sos’ ohiigutions permissive or 
opiionul, it wus (■upul)ie of doing .so explicitly. 

While Olsten contrusts the rif/hl to o|M-n u hliie eollur 
frunchi.se with the duly to o|M*n u white eollur frtuichisi? in 
llurtford, it (spiutes in the sume sentence thut hliie eollur 
rif/lit with the riylil to open u white collar frunehi.se in 
Xt w Haven. (Heh-ndunt’s Brief, pp. 15. 20-21) Comjturi- 
son of the two relevant .sections of the ugreenient, puru- 
gruiih 2 — th(* "Handy Andy” cluu.se, and purugruph .'15 — 
the New Huven rider, in fact brings inUi sharp relief tie* 
utliriuutive reipiirement to open a Handy Andy, un<l the 
for«*elosur(* from other blue eollur opportunities. 'I’he-se 
have no purulhd in the New Haven rider and the two can- 
not he (•(piutisl. (A. 20, 55) 

'I’he language used in these eluu.ses rai.ses the (piestion, 
if the "Handy Andy” eluu.sc* mer«*ly exti-nded an option, 
without strings if not ueei-pted. why did Olsten not use op- 
tion language in that elau.se as it did in the Xew Haven 
ride? If all Olsten intended was tr> extend an option to 
start up a Handy Andy franchise, why <lid it lud say this? 

The defendant has inaccurately stated at page 21 of its 
Brief: "'I'he only jMtssihle .sanction which couhl he im|Hised 
upon Zessos was that, if he eiccteil not to o|wn a blue collar 
franchi.se, he wouhl lose the privilege of operating the blue 
c<»llar franchisi*,” Olsten al.so eon(en<l.s that no sanctions 
were available in the event Ze.s.<«».‘i cho.se not to supply all 
"blue collar” |M‘rsomu*l "by a division of the license<* desig- 
nated ns Handy Amly Halxir” hut rather decided to enter 



th(> iimrk<‘t for tlio supplyinK of collar |M‘rsonncl under 
non-Olstcn husimcch. (Id. 29) TIiIh contention is also in- 
corrwt. 

Initially, of course, as with any colorable claim for breach 
of contract, Olsten could n^sort to common law and Hpii- 
tuble remedi<‘s for breatdi of contract, including damaKcs, 
siM'cifjc |K‘rformance, and injunctive relief. In addition, if 
the li(^>nse<‘ failed to meet (listen’s “standards” (applicAblc 
♦o lM>th the Handy .\ndy and Olsten white collar fran- 
chises), or hn*a<’}u*<l the agn*cment for any other rea.son, 
Olsten had its buy-out right.s under paragraphs l.'l and 21 
of the ugn*cment. (A. 2.'), 2(i) The non-c«)m|M*titive clause 
and the n*strictive covenant clause both abet and reinforce 
the tying arrangement W’ith .sanctions, inchaling, in tin; 
case of the restrictive covenant clau.s«-, consent to injunctive 
relief. (A. .'ll) Finally, the lic«‘nsing agreement pmvides 
that it tenuinates in the <»vent the licensee do<*s not iH*rform 
all the “terms, covenants an«l conditions of the agreement.” 
(.\. 2(1) Whetlier (listen’s sword he sheathed or not, tlie.se 
.sanctions are sufficient to invoke a naisonahle belief that 
the Handy Andy obligations were binding and enforc<*ahle. 

Olsten was aware of the.se sanctions and willing to use 
them. This is evidenced by .Mr. (listen’s statement to Mr. 
Z«‘ssos that a Hantly .\ndy office had to Is* «>|M*insl because 
this recpiircment was “in” the licensing agreement. (.\. 
19S,:i(18) 

Olsten an»l the court below found significance in the ab- 
sence of facts, i.e., the lack of allegations by Z«*s8os that 
he attempted to ojicrate a non-Han<ly Andy him* collar 
business llefendant’s Mrief, |»jige 1 1 ; .'1(5.') Supp. at S94. 
To the (!ontrary, this underscores the effectivene.ss of 
Ohsten’s nspiirement that blue collar isT.sotinel be provided 
onljf through Handy .\n<ly ami that Ze.s.sos not comjH'te 
“din'ctly or indin*ctly” (“best efforts” clause — paragraph 
2.') at A .'ll ). 'file prohibited anti-comis'titive effect lias 
*;. <‘n oiitaimsl. 
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On pa#?** of Olsten states as tWt “there is no 

rtHjuireinent that any franeliise oi)enite IhjIIi (Olsten and 
Handy Andy franehises)”. The soiiree of this statement is 
the following extract from the affidavit of the defendant’s 
chairman, William Olsten (at A. 7<i-77) : 

4i • • • 

2r). The Olsten Corporation diel not re«piire Constan- 
tine 'I'. Z«’ssos to purchase a *hliie collar’ franchise in 
order t«> obtain a ‘white collar’ franchise; 

2d. 'I'he Olsten Cor|M)ration has ne\er reipiired any 
franchis<*e to purchase a ‘bine cf>|lar’ franchise in order 
t«» obtain a ‘white collar’ franchise; 

27. The Olsten Cor|>oration has allowed a franchi.see 
to o|s*rate a Handy An<iy (‘bine collar') franchi.M* 
without having to simnitaneoiisly o|N-rate an Olsten 
Tem|>orary Services (‘white c<illar’) franchise; 

2H. The Olsten Cori»oration Inis allowed a franchi.«ee 
to o|M*rate an Olsten I'emitorary Senices (‘white 
collar’) franchi.si* without having to simnitaneoiisly 
operate a Handy Andy (‘bine collar’) fianchi.se; 

2!>. Constantine T. Zes.sos had no obligation to pay, 
nor did he [aiy, any franchise fee for tin- ri>rht to o|M‘n 
a ‘bine collar’ fninchise; 

• • • 94 

Obviously, e\en this .self-.servinK affidavit does not snp|Ktrt 
the statement containetl in the defendant’s Itrief. The 
affidavit carefully n.ses the word “purchase” in the context 
of the |>a>'ment of a separate initial front end franchi.se 
fee. It states that Olsten sometimes “allows” franchisees 
to operate one franchise without the other. This alleKeil 
forebearance by Olsten is hardly evidence of the absence 
of a tyinu arrarip-ment. See discussion at pp. Id and 17 of 
the plaintiff’s’ Mrief. Moreover, in this case, Olsten ha.s in 
fact riMpiireil, by contract, a franchi.see to o|M-rate a Handy 
.\ndy franchise in order to «»|M‘rate a white collar franchi.se. 

It is apparent from the above ipioted affidavit that Olsten 
does not consider the franchi.se agreement with the plaintiff's 

7 


to lie imi(jiic. In ju.sfil’yinj' its contrnRt with Zossos on tlie 
hnsis of its ov«*rull operation, Olsten in fju;t indiets its 
system if the tyin*? arrunK.-nient foim<l here is typical of 
what it has iin|K)S(>(l on its oth«*r franchisees. 

'Pile (lefeialant seems to mi.sconstriie tlie plaintilfs’ argu- 
ment with regard to the .\ngnst l%!i amendment to tin- 
original aKieeim-nt. 'I’he plaintilTs do not rely on that 
amendment to esiahlish the existence in the contract of the 
ilhwil tyiiiK arrangement, contrary to the discussion on 
pa^e L'4 of the defendant’s lirief. It is the plaintilTs’ claim 
that the tie-in existed in the original aKieenient. 'Phe |!Wi!) 
amendment is corrohoralive of this as w<-ll as siipportivi* 
evidence o| the pattiM'ii of (listen’s conduct, extrinsic to the 
contract, re.plirin^' the opmiiiiK '»T the tie<| hliie collar 
franchise. 

(listen’s claim at paKe IS of its Mrief that there was no 
t\inj^ arrangement hecaiisi* the rider to the original af^ris*- 
ment did not mention a Handy .\ndy franchise in X<-w 
llavim is erroneous. 'Phe rider "granted the riuht of the 
IdCK.VSKK to operate in tin- County of New Haven”. 
(.A. .'I.')) The license included both (listen and Handy Andy 
franchis<*s, hut was conditioneil on opimin^ an (listen oflice 
in New Haven within eijjhteen months. 'Phis is (sirrfihoratisl 
hj the .August 1 IKill amendment which extendisl tlu' original 
six-month time limit; “The MCKN’SKK’s time to open 
Handy .Andy ofTiees in Hartford uml New Haven is extended 
to llecemher ill, liltifl”. ( Kniphasis adihsl) (A. 4:{. jiara- 
>;ra|)h ‘J) In conms-fion with the defendant’s claim that the 
orijfinal Handy .\ndy ^rant constituted an open-ended >,nft 
or option, one wonders what rationah' siipisirts this exten- 
sion to llecemher .'ll, l!l(i‘l. (listen’s “mandatory minimum” 
time limit conc*.pt would result in an interpretation of tin* 
amendment whereby Zessos would he prohihitisl from open- 
ing a Handy Andy until after that dati*. Contrary to 
(listen’s arjrument, the mandatory nature of the orij^nnal 
six-month riHpiirement is reaHirnied and updated by the 
.Aiijfiist HKifI amendment. 
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(llstmi’s claim that the extension to ll<‘eemlier IhtiJI (d‘ 
the original six-month time limit originated with Zessos 
as a self-iniiM)sed limit cm a Handy .Andy "option" is aisc) 
ineorrc'ct. ( llcd'endant’s llricd', pa^c* HI) What cone ivahic* 
n-ason woidrl Zessos have- for restrictiiif; an op<-n cmdecl 
ception to c>stahlish a Handy Andy ofiicc*, which acc'ordin)? 
to tlie defendant, he ownc-d — unic'ss it was not in fact such 
an option, hut rather, a c-ontractual obligation he had not 
met, plaeiiiK him in clefaiilt f 'Phe only reasonalile pur|M»si* 
for the amendment whic-ii c-om|»orts with the fuc'ts and 
circumstanc-es was to reuiecly this did'ault by extemdintf the; 
time limit. 

'Pile su>;>rest ion by tin* defendant on jiaKe 24 of its Hric-f, 

than any ilh‘Kal tyin^ arrariKcunc-nt in the original 

ment was rendered "nugatory” by a siihsecpieiit siipposeci 
“Kentleiiicm’s aKri-enieiit" hetweim Olsten and Zc-ssos is not 
in accord with settled antitrust law. Hc-niimt administration 
of an a^'i'ec'iiient dcs-s not cun- the restrictive etlect cm c-oui- 
petition of a contract which violates the* antitrust laws. 
Sec* Athiiiirr lln.sint'.ss .S'c/.sp'/w.s iiiid Sii/i/thf Co. r. S('.\l 
('oifi., 4I.'» l■'.2cl .’i."), (14 (4th Cir. Hinil); and the discussion 
set forth in pa^c-s il.'i-eS of the* plaintilTs’ Mrief. 

B. Olsten Used Its Economic Power. 

(listen’s discussion apparently c*oncc*dc‘s the presenc*i* in 
the* rc'corcl of tin* additional recpiireiiic*nts s|M‘cilic*d in 
Forhicr Fiitrr/jrist‘s, hie. ; . / '..S'. .S'/cc / Cor/t., .'IIH I'.S. 4!l.'i 
{Hl(i!l), as c*s.sential for proof of a tic*-in. .Speci(ic*ally, the 
recpiirc'iiienls that two sc>parate aiicl distinc't items hi* 
|M'esc*nt, and that a not insiihstantial amount cif intc*rstatc* 
c*ommercc* in the* tic*cl iti*m he* alTc*c*tc*d, (/c/. at 4!I7) arc* not 
coni rovc*rti*cl by the* c|c*fc*nclant. .Mciri*ovc*r, (listen cloc*s not 
direc'tly c'hallc*n^i* the* inflic*ia cd’ ec*cmomic* |Kiwc*r which the* 
plaintiffs arjjiic* an* presc*nt. 'Phc*sc* inc*ludi* tin* uniipie and 
clc*sirahle nature* of the* (listen trademark and franchise*, 
anil till* ve*ry fact of the* traele*mark re*;;istraliem. I•’urthe*r 
indicia incliiele* the* partie*s’ ineepiality of har^'ainin^ |K)we*r, 
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and tilt* exihtoncc of a coercive Iie4>n.sing agreement, seem- 
ingly legal and enforceable. 

Throughout its Brief, Olsten reiterates its {)rti|H>sition 
that eoercion, variously describinl as “illegal” and “unlaw- 
ful”, is an essential element of a tie-in in restraint of trade. 
Alt<*rnativel\, the euphemism “economic pressure” is 
ailopted, «|ualili«*<l by “misused” or “«*.\ercisi*d”. What is 
entirely lucking in its consid«*ratioii is the rf‘alizatio%Jliut 
««// ii.se (*f tH-tmomic power to «*fr4*ct u tying urrang<-ment 
is illegal. See Xorlhrrii Vacific //. It. Co, v, ILS., Hot! I'.S. 
1, o-li (iyr>S). 'Pile pro|s*r irupiiry is tlien*fore wh«*tlu*r 
()lst«*n u.srd the tH'onomic |K)W4*r it |>ossessed hecau.se of 
the d«*sirahility of the whit«* collar trademark and franchis<* 
to lock Ze.ssos into its blue collar francliist*. 

Tin* der«‘ndant argues at i*uge .‘{4 <d’ its Brief that Z<*s.sos 
has intertwin<‘<l tla* use of economic |K>wer with «*vid<*nc<* of 
its «*.'cist<*nce. In fact, tin* two c<mc«*pts an* clo.sely n-luted. 
From the pn*senci* of the factors plaintilTs <liscus.s ahov«* 
and in their Brief (at pp. 32-IlH), om* can inh-r tin* pn*sence 
of the emnomic iK»wer r<H|uin*ment. 

1’his Circuit rec<*ntly discussed this relationship in Conift- 
lln r. Iliffhu ood S('rricr.s, lnc.,4U7) K.'Jd I2H(» (2d Cir. 1974). 
Therein, Chi«*f Judge Kaufman (pioted as controlling tin* 
test for coercive* |K)wer enunciate<l in l^niird Slatrs r. 
Lm-u'.s I nr., 371 I’.S. 3S, 4.') ( lfMi2) : 

“(T)he crucial economic |M»wer may he inf4*rnsl from 
tin* tying imKluct’s desiruhility U» consumers or from 
unicpieness in its attrihutes”. 49;') F.2d at 1291). 

Xo hett«*r illustration of tin* d<‘sirahility and the unitpie- 
ness of the plaintilTs’ whiti* collar Olsten mark and fran- 
clii.se o|H‘ration can he found than that «*mployed hy Olst«*n 
in tin* “wln*r«*as” clauses contained in tin* pr« umhie to tin* 
Sept«*mher 17, lIMi.') agrei'iuent. 'rin*y make it very clear 
that Olsten was ahh* to im|)ose tin* Handy Andy re<|uire- 
ments which f«tllow only In*cau.s4* of the dt*sirahility <d' tin* 
white collar trademark and trade name. 'I'ln* pr<*amhl«* 
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roads liko a toxthook oxuinplo of “••<‘onoiuio |M»w»*r” as iisod 
in antitrust law: 

44 • • • 

WHEREAS, tlio IdCKXSOI? |h)ssossos tlio trado 
naino juid tradoinark OLSTKX’S and dosiros both to 
inoroaso and oxpand tho iiso of fho .same and to main- 
tain tin* liijfli standards idontifiod witli tliom, an<l 

WHEREAS, tlio IdCKXSOU has dovolopod various 
toohniipioK ami systonis in oonnoction with tin* aforo- 
said hiisinoss, an<l 

WHEREAS, tho Idf'KXSKIO <losiros an oxoliisivo 
lioonso to iiso saifl trado nanio, triuloniark, various 
tochniipios and systonis ami to on^ap’ in tho hiisinoss 
of providing tonijiorary porsonnol . . . 

NOW, THEREFORE, ho it a^rood as follows: 

• • • ”(A. 1!>) 

It is afiparont from this paon hy ttlston to tho dosira- 
hility of its whito oolhir tradoinark ami oporation that 
Olston oxploiti‘d this oooriomio [siwor as a vohiolo for niar- 
kotinji; its Handy Andy franoliiso. It has oonditionod tin* 
piiroliaso of tho whito oollar franoliiso on tho ooiiiniitinont 
of fho franoliisoo to o|M>rato as a him* oollar franoliisoi* 
oxoliisivoly iindor tho Handy Andy mark. It has iisod its 
powor or lovora^o in tho whito oollar iiiarkot to rostrain 
oonip(‘tition in tin* markot for him* oollar sorvioos. 

Sif?ni(i'*untly, nowhoro in tho proamhlo or anywlioro olso 
in tho lio4*nsinK UKrooinont is it snuKostoil that Zos.sos do- 
sinsl a lioi*nso to nso tin* Handy Amly murk. Xor iloos it 
ap|M*ar that anyono olso, im-liidinK tho dofondant, fonsid- 
orod it to ho “dosirahio". 

If, indoofi, tho dofondant was intorostoil in having? Zos.mis 
as its hliio oollar as woll as its whito oollar franoliisoo. Ihoro 
is ah.sniiitoly no roa.son why lio<*nso.s ooiild not liavo boon 
offorod soparatoly and indopondontly. Instoad, Olston 
mosln**! tho two. .Moroovor, tin* ilh*>;al tio oxistisl not only 
at tho ino4‘ptinn of tho aKrooniont hat tliroiiKhoiit its |s*r- 
formanoi* and. hy roason of tho rostriotivo oovonant (para- 
Krai>li lid at A. .'ll), past its tormination. This is hardly 
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“the iiUTc (juiesoont |)OHs<>KHion of economic |)ow<t, without 
its uso” as siiKK(‘st(‘(l by Olston on pa^'* -’J- of its Mriof. 

It is the* conte-ntion of tin* plaintiff that it is not nows- 
sury to (h'Monstratc *‘ill«*>fal coeTcion” in addition to “suf- 
ficie*nt fconoinic |K)W(*r" to restrain comiM'tition. At paff<‘ 
iJtt eif its Mriof, thi* elffcndant s(»fte*ns tin* “ilh-^'al coeTcion” 
lan^iia^i* of the* District Court and siihstitutcs ns a tic-in 
re'epiircincnt cvide*ncc of "c.\«*rtinf? ccetnomic pn*ssiir«*”. 

cas(‘s cit<‘<l in support (»f this d(» not supistrt iiu|H)si- 
tion of an “unlawful” or “illcifal” coe'ivion rc<piin*iucnt as a 
tic-in element h«*yond what ap|M*ars in the pres«*nt record. 
To the contrary, tin* ca.s«*s deiuonstrate* the appropriate*- 
n«*ss of finelin^ the* e*xistence* of a tyiiijf arranKe‘m<‘nt im- 
posed on Z<*sse)s hy ()lste*ri’s lice'nsinj^ a^re*e*me'nt. 

The* first three* case*s cite*el hy the* plaintiffs in su|>|M*rt of 
the* almve proposition have* he*e*n eliscusse*<l e*xte*nsive*ly in 
the* plaintilTs’ Mrie*f, pa>fe*s IS-^.”.'* L(iinf/ r. Miunvsntn Vi- 
kinf/s f‘'ootliall (Huh, liic., 'M2 K. Supp. oP (I). Minn. 1!)7.‘{) 
has neit he*i*n fe»llowe*eI in this Circuit as to the* e*<*one)mic 
|M»we*r re*epuie*ine*nt. ('ouifflio r. Ififfliu'ootl, siipi’a. at 2fH), 

X(‘iv Aiuslcrdiitti (Hii’rsr Corp. r. h'ruftrn Cffr/i., Iltid K. 
Supp. I.‘5r> (S.D.X.Y. ll>7.'{) is neit a tie*-in (*ase*. 'fhe* plain- 
tiff the*re*in alle‘p‘el the* e*xisle*ne*e* of an intra-c^eiiipany fon- 
spiracy to im|H)se* an e*xclusive* elealin^ e*eintra(*t re^epiirinK 
custeime*i*s to cimose* he*twe*e*n the* proeliicts of erne* of twei 
(*etmpany elivisietns. The* intra-ceir|Hirate* re*latieinship eef the* 
alle*^*^! “e-onspirateers” |»l•e*clueh*el finelinf; a e*onspirae*y as 
We*ll ns the* renpiisite* fetre'cletsiire* ed' com|M*tition. Ilowe*ve*r, 
in eliscussin^ the* re*late*el offe*nse* of imiNtsinK “tyinjf (*on- 
ti'acts”, the* e*emi-t ele*se*rilie*e| pre*cise*ly the* situatiem anel the* 
e*vil which is pi'e*.se*nt in the* ()lste*n aure‘e*me*nts : 

. . a se*lle*r re*epiire*s a huye*r te> purchase* an uneh*sii*e*d 
article* in eerelcr te» ethtain a ele*sire*el e)fte*ntime* pate*nte*el 


e Amrrimn Mnnufneturrrn Mut. Ina. Co. v. Amrriran U.-P, Thratrta, 
tnf., 44H F.2d ll.'ll (2el Cir. 1971); Urlliaton v. Tt^aro, /«r., 456 F.2d 
176, 184 (10th Cir. 1972); Abtreromhir v, Lum’a Inc., <‘146 F. Supp. 
387,391 (S.D. Fla. 1972). 
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one*. Of ne*ce*ssity this re*sults in the* fo re *c Insure* ed the* 
mark*'! tei othe*r manufae*ture*rs etf the* unele*sireH| ailicle*, 
whose* ware*s may, in fact, he* he*tte*r.” hi. at 140. 

“Keire'closiire* eif the* marke*t” in the* tie*el ite*m was not e|e*alt 
with e*ithe*r hy the* e|e*fenelant or the* court he*le)W in the* in- 
stant e*a.se*. lle*ne*e*, this ^ 1202(h) ap|M*al. Cl. I’laintiffs* 
lirie*f, pa)?e* II. The* e*xiste*ne*e* eif fe»re*e*|e(sure* is lM*rsuasive* 
e*viele*ne*e* that Olste*n |Messe*sse*el “sunie*ie*nt e*(*e)nomie* |K»we*r * 
te) re*strain e*enu|s*titieui ami in fact has eletne* see. 'I’hiis, lei 
the* e*xte*nt that .Ve M’ .hush nluui is re*|e*vant pre*e*e*e|e*nt at 
all, it le*nels streinK supisirt tei the* plaintiffs’ e*einte*ntiein. 

Ihfrlf/rruliuu huffiurrrliiff (.'orp. r. l-'rirk Co., ;!70 I'. 
Supp. 702 (W.I). Te*X. 1074) eleie*s neit H.'^sist the* e|e*fi neluilt. 
'fliat e*ase* ri*lie‘el ein the* Sortln-ni Pori/ir te*st ami foiiml mi 
tyinu re*latieinsliip. lei. at 700-710. 

K.Ii.K. Inc. r. Dutikiu Donuts, — K. .Supp. — , ( H. D. 
.Mie*h. 1074), si*e*ms tei he* inse*rti*el in the* ele*fe*mhint’s ltrie*l 
princi|iully lM*e*ause* it e*ite*s the* e*eiiirt he*leiw in this e*ase*. 
'I’he're* seems to he* a fumlame*ntal ililTe*re*nce* hi*twe*e*n the* 
in.*etant case* anel the* fae*ts feiunel hy tin* .Michipin e*eiurt. 
The* plaintilT in Duiikiu Donuts aclive*ly soii)rht anel e|i*siri*il 
a single* piU‘kaKi*il, ri*ail\ -to-Kei husim*ss ei|K*ratiiin. On tin* 
othi*r liaml Ze*sseis soimlit ,i sin)?l<* white* e*ollar lrane*hise* 
ami was ri*ipiire*el tei ae*ce-|i( a si*e*einil fram*hise*, 

|{e*ci*ntly, in Conifflio I'. It if/liH'oofl Srri'li'rs, Inr., supra, 
this Court has eini*i* amein turm*il to tin* Sortlorn l‘ori/ic 
ti*st to iil<*ntify tin* four factors m*e*i*s.>eary to e|i*te*rmin** 
whi*thi*r an illicit tyinir arran>;e*me*nt I'xists. It hi*lel that a 
re*epiiri*mi*nl hy the* e|e*fi*nilaiit’s loothall ti*am, tin* Dullalo 
Dills, that purcha.>ei*rs of re*)tular se*nson tie*ki*ts al.^i pur- 
e*hasi* e*xhihitiein mim*' tii*ki*ts, inveilM*e| a “neit insuhslantial 
aimiunt eif e*omme*re*e* in the* tii*el marke*t It lurthi*r lemml 
epie*stions eif fiu't as to proilue*t si*|iarahility ami the* e-xis- 
te*nce* of sufl[ie*ie*nt e*conomic |Kiwe*r in tin* si*asein ticke*t mar- 
ki*t tei (*eie*rce* pure*hasi* <if the* tii*el e*xhihitiein tie*ke*ls, i*\e*n 
though a re*lntive*ly larjo* e|iiiiMtity of re-jrular se*ason tie*ke*ts 
was availahle* em an imliviiliial miiin* basis. 

i:’. 



Tho only antitniNt factor found mishint; in Couiglio was 
the ahKcncc of an anti-coiniH-tilivc cfTcct in the tied mar- 
ket la-eaiiHe there were “neither actual nor [jotential coin- 
IK'tifors to the Hills in the professional football market”. 
4!l.'» |<\2d at I'JJM. Hut for this factor C'oniKlio would have 
been entitled to >?<) to trial on his claim. Hy (H)nti'ast, in tlu* 
instant ease, it is not contest(‘d that com|s‘tition existinl in 
the market IVu- tem|torary hlu(> collar employment services, 
the tied item. (Se<* I'laintifTs’ Hrief, pa>;e IS) 

With repird to tiie economic |)ower factor, it is siKnifi- 
eant that does not recpiin* direct proof of the 

actual exercise rtf o\'ert coercion t<t estahlish its existenc<‘. 
Hather, it follows the Lncu 's test, as previously discuss<‘d, 
which permits economic |w>wer to he inferred from tlie 
tyiiiK prcMluet’s desirability and uni(pien(>ss. Inde«*<|, this 
Couii found mere lu-ceptance of the tyin^? arranjjiunent as 
s<ime evidence of this desindtility fiom which economic 
power could he inferre<l : 

“That approximately 2:1, (KKI people were ‘willinK’ to 
purchase season tickets in a stadium that can seat 
only 4<i,(KKJ, is certainly some «-videnee of the ‘desini- 
bility’ of these tickets, sufficient at least to |MTsuade 
us that the existence of the re(piisit(‘ economic |)Ower 
is a triable issue of fact.” /d. at 12fK)-12fM. 

Hev«‘rsul (d' the ruling below would be completely in accord 
with the principles reiterated in Coniglio, 

111 

OLSTEN’S PARTICULAR UTILIZATI ON OF THE DE- 
VICE OF A TYING ARRANGEMENT RUNS DIRECTLY 
CONTRARY TO THE PUBLIC POLICY CONSIDERA- 
TIONS OF THE SHERMAN ACT. 

<)lst4*n is a cor|>oration witJi nationwide o|M‘rations which 
IM.ssesses a fediTally ref?istere<l tradeuuirk, "Olsbm’s”, exm- 
ctMledly of value in identification of its business. Under the 
‘■()lsU*n’s” mark tin* defemlant has (‘stablished, by its ftwn 
de.scription, a well-known system for providing tem|K)rary 
"white collar" |K*rsonnel to customcTs throughout the coun- 
try. 
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This orf^anization has devidoped by licensing local fran- 
chisees w’ho set up, finance, and ojK*rate the local busi- 
nes.ses which provide tin* actual teni|)orary personnel serv- 
ices. Olsten, tljrough the desirability of its “Olsten’s” 
trademark, can attract individuals with the ability to run 
a successful temi>orar>- employment service. Olsten has 
achieved its market jwsition in the tmuiwrary white collar 
|s*rsonnel servic<* in part at least, throu)i:h tin* us»* ol its 
“Olsten’s” trademark and hy s(*<*kinK out and franchising 
the.se local iinlividiials. (See .\. Iff) 

Antitrust concerns ari.s** wln*n Olsten attempts to use its 
market dominanct* in the white collar employment .service 
to (*nter the blue eollar «*mploynn*nt market. 'I’he danger is 
that Olsten, by licensing toK<*ther the “Olsten’s” and 
“Handy .\ndy” trademarks, preempts the very |M*r.sons 
who are (*apab|e of establishiiiK fem|s)rary him* c«)llar em- 
ployment of1ic<*s from doinj? so for tln*mselve.s or Jis Iran- 
chis«s*s of otln*r competitive blue collar services lieen.sors. 
Such a practice pves Olsten a jHtsition in tin* blue collar 
market which it has not earned hy the inln*reut value (d' 
the I landy-,\n«ly mark or hy stiiM*ri(»r iinlustry, «*eonomie.s 
(»f .scale, or lower fees. Tin* type of licensinK aK*‘cement 
whiidi is the laisis of this lawsuit, if allowed to stainl, 
would lic«*nsor tin* |K)W<*r to r«*<piir»* prosiH*ctiv(* 

li(*ens<*es, who desire* to o|M*rat»* und<*r on<* of .s(*v«*rul un- 
relat<*d tru<h*mark.s, to opt*rat(* as w(*ll un<h*r one or more 
und(*sirabl(* marks. Hy su<*h aKre**un*nts, a lice*n.sor lort*- 
clos«*s c(»m|M*titors from doiiiK busiin*.ss with his franehis<*«^ 
in tin* mark<*t for tin* ti«*d ^oods and s«*rvic(*.s. This is tin* 
v«*ry evil which tin* tyin^ prediibitions of tin* antitrust laws 
are «h*siKnut(sl to overcome. 

“'I’lne Sh(*i'man Act was «h*siKn<*d to In* a compri*hen- 
sive* chart<*r of <*conomic liln*rty aiiin*d at pre*se*rvinK 
free* anel unfe*tte*re*el ce)m|M*titieen as the* ride* eif traele*. 
It rests on the* |ire>mi.se‘ that the unre*.straine*el inte*rne*- 
tiem of ce)miM*titive! feirce's will yie*lel the* be*st allen*ation 
of our e*(eone>mic re*se)ur(*e*.s, the leiwe'st prie*e*s, tin* liiKh- 
e*st epiality anel tin* Ki''‘ate*.st male*rial |ue)Kre*ss, while* 
at the* .same* tiun* provieliu); an envire»nun*nt e*emelue*ive* 
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to th« j)re»enation of our (Icinocratic iwlitical an«l 
social institutions. Hut even wen* tliat iirciiiisc 
ojM'n to question, the jiolicy uno(|uivocall,v laid down 
by the Act is comiietition. Ami to this end, it prohibits 
*Kvery contract, c'oiubination ... or conspinicy, in ri*- 
straint of trade or eoiiiiuerco aiiion^ the several 
Statics’.” Northern Pacific li. It. Co. r. Cnitrd .SVo^c.s, 
snfira, at 4 and 

'I’he license aKfeeuienl which is the subject of this action 
restrains Zessos from participatinK in the competitive mar- 
ket lor tem|H)rary blue collar «*mployment services us a 
condition of his whifi* collar Iic4-nse ami franchise. It serv«‘s 
no le^itimati* business purpose. 'I'he affreement, in tyin^ 
the “Handy .Andy" li<*en.se to the “OlstenV" license is anti- 
competitive. 'I'o uphold this type of a^r«‘ement will serve 
only to encouraj^e multi-franchise licen.sors to condition the 
KnintiiiK of a ilesirable franchise on the simultaneous as- 
sumption of a separate, less desirable one. It will c/mdone 
terms ami conditions that demand the o|s‘ration of the tied 
franehi.<e, ^iiarant«><> the p-neration «d’ fees to the licen.sor, 
and foreclose comiM'tition in the market for the tied 
services from the licensee and franchisors wishin^^ to do 
business with tiu* licensee. 

IV 

CONCLUSION 

'I’he plaintilTs respectfully ask the Court to revei-.^e and 
remand as r(Mpieste(| at the coneliision of tlmir original 
Hrief. 

|{esp<‘et fully sidimitted, 

Hlai tit ilVs-.Appel hints 
Hy |{ai,imi C. Dixo.v, K.sy. 

I’mi.ie S. \V.\i.Ki;a, Ksy. 
of Dav, Hkiuiv ic I low Aim 
I Constitution I’laza 
I lartfonl, Connecticut 
Their Atlorncffs 

On the hrief: 

Aror.sTrs U. SofTiiwoirni, III, Ksq. 
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